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MVEMORANDUM OPI NI ON

THORNTON, Judge: Respondent issued a final determ nation
denying petitioners’ claimfor abatenent of interest pursuant to

section 6404(e).! Petitioners tinely filed a petition pursuant

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.



-2 -
to section 6404(g) and Rule 280.2 The sole issue for decision is
whet her respondent’s denial of petitioners’ request to abate
interest was an abuse of discretion.

Backgr ound

The parties have stipulated sone of the facts, which are
incorporated in our findings by this reference. Wen they
petitioned this Court, petitioners resided in Lucedal e,

M ssi ssi ppi .

Petitioners tinely filed joint Federal income tax returns
for taxable years 1989 and 1990. On June 6, 1991, respondent’s
exam ning agent mailed petitioners a letter informng themthat
their 1989 return had been selected for exam nation. During the
exam nation, the exam ning agent solicited petitioners’ consent
to extend the period of limtations to assess tax with respect to
t axabl e year 1989, and they agreed.

On Novenber 18, 1992, respondent mailed petitioners a 30-day
| etter, proposing deficiencies of $14,088 and $14,417, and
accuracy-rel ated penalties of $2,818 and $2,883, for taxable
years 1989 and 1990, respectively. On Decenber 10, 1992,
petitioners responded by filing a protest, requesting

consideration of their case by respondent’s Appeals Ofice. By

2 Sec. 6404(g) was redesignated sec. 6404(i) by the Internal
Revenue Service Restructuring & Reform Act of 1998, Pub. L. 105-
206, secs. 3305(a), 3309(a), 112 Stat. 743, 745, with respect to
t axabl e years begi nning after Dec. 31, 1997.
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|l etter dated January 20, 1993, respondent advised petitioners
that their case was being forwarded to respondent’s Appeal s
O fice for consideration.

On February 22, 1993, petitioners’ case was received in the
Bi rm ngham Al abama, Appeals Ofice and assigned to Appeal s
of ficer Dennis Smth, who worked out of respondent’s Jackson,

M ssi ssi ppi, suboffice. Shortly thereafter, Smth mailed
petitioners two |letters advising themthat the case had been
referred to the Appeals Ofice and requesting they schedul e an
appointnent. On April 21, 1993, Smth nmet with petitioner wife
as schedul ed. On Novenber 12, 1993, Smth nmailed petitioners a

|l etter asking their consent to extend indefinitely the period of
limtations to assess tax with respect to both taxable years 1989
and 1990. On Novenber 20, 1993, petitioners executed a Form 872-
A, Special Consent to Extend the Tine to Assess Tax. On

Novenber 30, 1993, Smith mailed petitioners a letter transmtting
a copy of the executed Form 872-A.

On June 23, 1994, after attenpting unsuccessfully to settle
the case, respondent mailed petitioners a notice of deficiency
fromthe Birm ngham Appeals O fice. In the notice, respondent
determ ned that petitioners were |liable for deficiencies of
$14, 088 and $16, 610, and accuracy-rel ated penalties of $2,818 and
$3, 322, for taxable years 1989 and 1990, respectively. The

notice was sent by certified mail to petitioners’ |ast known
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address. Petitioners, however, never actually received the
notice. On August 1, 1994, the notice of deficiency was returned
to the Bi rm ngham Appeals O fice. The envel ope containing the
noti ce had been stanped with a notation indicating that it was
returned to sender because it was “unclai ned”.

The 90-day period for filing a Tax Court petition with
respect to petitioners’ notice of deficiency expired on
Septenber 21, 1994, without petitioners’ having filed a Tax Court
petition. On Novenber 2, 1994, the deficiencies and accuracy-
related penalties determ ned by respondent, as well as interest
accrued thereon, were assessed. Al so on Novenber 2, 1994,
respondent mailed petitioners a separate Notice of Tax Due on
Federal Tax Return for each of the taxable years 1989 and 1990.
On Novenber 10, 1994, respondent’s Menphis Service Center
received frompetitioners copies of these notices, each bearing
petitioner husband’s handwitten notation, “I don't agree with
this finding and am appealing it to tax court.”

Respondent’ s Menphis Service Center nailed petitioners
subsequent notices, culmnating in the issuance of notices of
intent to |levy dated May 8, 1995. By letter dated May 10, 1995,
petitioners responded that they were still seeking to appeal
their case, but had learned that it would be necessary to file a

court petition.
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On May 29, 1997, respondent received $11, 622 pursuant to a
notice of levy on petitioners’ bank account. This anmount was
applied to petitioners’ balance due for taxable year 1989. n
June 3, 1997, petitioners paid in full the bal ances due for
t axabl e years 1989 and 1990, including interest of $14,687 for
1989 and $13, 483 for 1990.

On June 21, 1997, petitioners filed Form 843, Caimfor
Ref und and Request for Abatenment, for taxable years 1989 and
1990. Petitioners requested abatenent of interest in the anounts
of $10,038 for taxable year 1989 and $11, 039 for taxable year
1990. On July 7, 1997, petitioners also filed Forns 843
requesting refunds approximating the total tax, penalties, and
i nterest assessed for taxable years 1989 and 1990.

On April 13, 1998, respondent issued a notice of final
determ nation disallow ng petitioners’ June 21, 1997, claimfor
abatenent of interest. On August 26, 1998, respondent issued a
notice disallow ng petitioners’ July 7, 1997, clains for refunds.
Di scussi on

I n seeki ng abatenent of respondent’s assessnent of interest,
petitioners have all eged that respondent erred in the
determ nation, assessnment, and collection of their Federal incone
taxes, and that they were inproperly denied their right to

petition this Court to review respondent’s deficiency
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determ nati on because they never received their statutory notice
of deficiency.

We construe petitioners’ claimfor interest abatenent as
ari sing under section 6404(e)(1), which authorizes the Treasury
Secretary to abate interest on any deficiency or paynent of
inconme, gift, estate, and certain excise taxes to the extent that
any error or delay in paynent is attributable to any error or
delay by an officer or enployee of the Internal Revenue Service
acting in his or her official capacity and performng a
mnisterial act. Such an error or delay in performng a
mnisterial act is taken into account only if it is in no
significant aspect attributable to the taxpayer and only if it
occurs after the IRS has contacted the taxpayer in witing

regardi ng the deficiency or paynent.?3

3 Sec. 6404(e) provides:

Abat ement of Interest Attributable to Errors and
Del ays by Internal Revenue Service. --

(1) I'n general.--In the case of any
assessnent of interest on-—

(A) any deficiency attributable in whole
or in part to any error or delay by an
of ficer or enployee of the Internal Revenue
Service (acting in his official capacity) in
performng a mnisterial act, or

(B) any paynent of any tax described in
section 6212(a) to the extent that any error
or delay in such paynent is attributable to
such officer or enpl oyee being erroneous or

(continued. . .)
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The tenporary regul ations define “mnisterial act” as:
a procedural or nechanical act that does not involve
t he exercise of judgnent or discretion, and that occurs
during the processing of a taxpayer’s case after al
prerequisites to the act, such as conferences and
revi ew by supervisors, have taken place.* * * [ Sec.
301. 6404-2T(b) (1), Tenporary Proced. & Adm n. Regs., 52
Fed. Reg. 30163 (Aug. 13, 1987).]
Section 6404(e) is not intended to be “used routinely to
avoi d paynent of interest”, but rather is to be “utilized in
i nstances where failure to abate interest would be w dely
perceived as grossly unfair.” H Rept. 99-426 (1985), 1986-3
C.B. (Vol. 2) 844; S. Rept. 99-313 (1985), 1986-3 C.B. (Vol. 3)
208.
For interest abatenent clains nade after July 30, 1996, the

Tax Court has jurisdiction to determ ne whether the

3(...continued)
dilatory in performng a mnisterial act,

the Secretary nay abate the assessnent of all or
any part of such interest for any period. For

pur poses of the precedi ng sentence, an error or

del ay shall be taken into account only if no
significant aspect of such error or delay can be
attributed to the taxpayer involved, and after the
I nternal Revenue Service has contacted the
taxpayer in witing with respect to such
deficiency or paynent.

In 1996, sec. 6404(e) was anended to permt abatenent of
interest for “unreasonable” error or delay resulting fromthe
performance of mnisterial or “managerial” acts. Taxpayer Bil
of Rights 2, Pub. L. 104-168, sec. 301(a)(1) and (2), 110 Stat.
1452, 1457 (1996). The anended provision applies to tax years
begi nning after July 30, 1996. See id., sec. 301(c). Therefore,
t he amendnent is inapplicable to the instant case.
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Conmi ssioner’s failure to abate interest under section 6404 was

an abuse of discretion. See sec. 6404(g)(1); Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999). Section 6404 does not

aut hori ze the Treasury Secretary to abate assessnents of taxes
and does not confer jurisdiction on this Court to reviewthe
deni al of such requests.

Petitioners cannot point to, nor does the record credibly
suggest, any erroneous or dilatory performance of a mnisterial
act by an officer or enployee of the Conmm ssioner that
contributed to a delay or error in the paynment of the interest
whi ch has accrued on petitioners’ outstanding tax liabilities.

Cf. Douponce v. Comm ssioner, T.C. Menp. 1999-398.

Petitioners argue generally that respondent’s agent
i nproperly performed the exam nation of their tax returns, that
respondent’s determnations in the statutory notice were
i nproper, and that the Appeals officer gave inadequate
consideration to their protest. The actions of respondent’s
agent and Appeals officer in applying Federal tax lawto
petitioners’ facts and circunstances required the exercise of
di scretion and judgnent. A decision concerning the proper
application of Federal tax lawis not a mnisterial act, see
sec. 301.6404-2T(b)(1), Tenporary Proced. & Adm n. Regs., 52 Fed.
Reg. 310163 (Aug. 13, 1987), and hence cannot provide a basis for

abating interest under section 6404(e).
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Petitioners al so suggest that respondent’s error or del ay
caused themnot to receive their notice of deficiency and thus to
be denied their right to petition this Court regarding
respondent’s determination of their tax liability. W do not
bel i eve, however, that the interest which petitioners seek to
have abated was attributable to mnisterial errors or delays in
respondent’s processing their unclainmed statutory notice. It is
undi sputed that the notice of deficiency was mailed to
petitioners’ |ast known address. Respondent was under no
statutory obligation to remail a notice of deficiency that had
been properly mailed to a taxpayer and returned unclainmed. See

King v. Comm ssioner, 857 F.2d 676, 681 (9th Cr. 1988), affg. 88

T.C. 1042 (1987); Mnge v. Conm ssioner, 93 T.C. 22, 33 (1989).

As in effect when the notice of deficiency was issued in
this case, the Internal Revenue Manual directs that an uncl ai ned
noti ce of deficiency should be returned to the Appeals officer
and states that “if the appeals officer wishes” and there is
enough tinme remaining before the period of limtations runs, the
Appeal s officer may direct additional checks of respondent’s
conputer files to verify the taxpayer’s |ast known address.

8 Appeals, Internal Revenue Manual (CCH), sec. 363(2), at
8114-20. The Internal Revenue Manual states:

| f, after checking all possible sources, another address
cannot be found, and the appeals officer determ nes that
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the notice was sent to the | ast known address, he/she

should initial the statutory notice and no further action

need be taken to try to deliver the notice. [1d.]

Because further action with regard to the uncl ai ned
statutory notice was left to the Appeals officer’s discretion and
judgnent, his inaction in this regard did not constitute error or
delay in performng a mnisterial act for purposes of applying
section 6404(e).

Petitioners further suggest that after their taxes were
assessed by default on Novenber 2, 1994, they were led to believe
that the notice of deficiency would be forthcom ng or reissued,
at which tinme they could contest the deficiency in the Tax Court,
or that respondent intended to take other action in response to
their protest. Again, however, the record does not credibly
suggest any basis for concluding that petitioners’ delay in
payi ng the assessed taxes after receiving the notice of tax due
on Novenber 2, 1994, was attributable to mnisterial errors or
del ays by respondent’s officers or enpl oyees.

Accordingly, we conclude that respondent’s failure to abate
petitioners’ interest under section 6404 was not an abuse of
di scretion.

To reflect the foregoing,

Decision will be entered

for respondent.




